OnpeneneHue BepxoBHoro cyaa PO
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CynebHas konnerus no rpaxgaHckum genam BepxosHoro Cyana Pocceuiickoih Pefepalum B cocTaBe:
npegcefatenscTaytoLlero Mlopoxosa b.A,,
cyaew N'ynaesoii A, 3agBopHoBa M.B.

paccmoTpena B cyaebHom 3acefaHum 20 gekabpa 2012 r. geno no ucky OTKpBITOro akuumoHepHoro obuiectsa
"AmypHedTenpogykt' (OAO "AMmypHedTenpoaykt') k [MaeBneHko M.A. o Bo3MelleHun yulepba, NpUYMHEHHOrO
paboTHWKOM, MO HaA30pHON xanobe MasneHko M.A. Ha nocTaHoBrneHWe npesnguyMa AMypckoro obnacTHoro cyja
oT 21 mapTa 2011 r., KOTOpPbIM OTMEHEHbI pelleHne TbIHAMHCKOrO paioHHoro cyna AMypckoi obnactu oT 12
okTAb6psa 2010 r. u onpefeneHve cynebHOW KOMmern no rpaxaaHckum genam AMypckoro obnactHoro cyga ot 1
nekabpsa 2010 r., u NpUHATO HOBOE pelleHne 06 ya0BNETBOPEHNM UCKOBLIX TpeboBaHuiA.

3acnywas poknag cyabu BepxosHoro Cypa Poccuiickon @epiepaumm yndesoit A, CypebHad konnerus no
rpaxgaHckum genam BepxosHoro Cyaa Poccuiickoih Gefepanyun yctaHoBuna:

OAOQO "AmypHedTenpoaykT" obpaTunock B cyf ¢ UCKOM k [MaBrieHko M.A. 0 BO3MeLLEHUN NPUYUHEHHOTO paboOTHUKOM
yuwepba, B obocHOBaHWe KOTOPOro cchiflanock Ha To, 4To B nepuof ¢ 4 anpena 2008 r. no 24 woHs 2010 r.
MaBneHko M.A. coctodAna B TpyaoBbix oOTHoweHuax ¢ OAO "AmypHedTenpoaykt', paboTana B AOMKHOCTU
onepatopa A3C N <..> B . <.> obnactu. Nprkasom reHepanbHOro gupekropa akuumoHepHoro obliecTBa oT 24
uroHa 2010 r. N 1287-k oTBeTYMK yBoneHa no nNyHKTy 3 4dactu 1 cTaTenm 77 TpypaoBoro kofekca Poccuiickoi
QOegepaynm (no cobcTBeHHOMY XenaHuto). MNpu npoBefeHun pacdeta ¢ [laBneHko M.A. el gBaxgbl Obina
BbIMfiayeHa AeHexHas cyMMa B CHeT KOMMeHcaluW 3a Hencnofib30BaHHbIA OTMYCK U NMPeMUi 3a anpesb B pasMepe
<...> pybnein <...> koneek. 6 aBrycta 2010 r. OAO "AMypHedTenpoaykT" oTnpasuno MasneHko M.A. yBeoOMIeHNE C
npocbboi BO3BPaTUTL W3MWLLHE BhiNfaYeHHbIe el AeHeXHble CPpefCcTBa, OAHAKO AeHeXHble CpeAcTBa BO3BpaLLeHbI
He ObINK, B CBA3KM C YeM ucTel npocun B3bickaTb ¢ MaBneHko M.A. B nonb3dy OAO "AMypHedTenpoaykT' B cHeT
BO3MeLLeHuns yliepba, NpM4nHeHHoro paboTHUKOM paboTogaTento, AEHEXHYI0 CyMMY B pasmepe <...> pybnei <..>
Koneek, rocyapCTBEHHYIO NOLWINHY B cyMMe 441 pybnb 48 koneek.

OTBeTuuK MNaBneHko M.A. UcK He NpuaHana.

PelleHnem TelHAMHCKOrO paitoHHOro cyfia AMypckoi obnactu oT 12 oktabpsa 2010 r., ocTaBrneHHbIM 6e3 U3MeHeHUS
onpegerneHnem cyaebHon Konnerun no rpaxgaHckum genam Amypckoro obnactHoro cyaa oT 1 gekabpsa 2010 r., B
YA OBIETBOPEHWNMN UCKa OTKas3aHo.

MocTaHoBNEeHWeM npe3uguyma Amypckoro obnactHoro cyga oT 21 mMapta 2011 . ykasaHHble cyaebHble
MOCTAaHOBMEHUA OTMEHEHbl, BblHECEHO HOBOE pelleHWe 06 yAOBMETBOPEHWM UCKOBLIX TpeboBaHuih OAO
"AMypHedTenpoaykT".

Mo 3anpocy cyabu BepxoBHoro Cyna Poccuiickoh Penepauun ot 29 centabpa 2011 r. geno uctpeboBaHo B
BepxoBHblt Cya Poccuiickoin Gegepauun 415 NpoBepKU B Nopsfke Hagsopa, U onpeaeneHueM cyabu BepxoBHOro
Cyna Poccuiickonn ®egepaumm ot 13 aekabps 2011 r. Hag3opHas xanoba MNaenenko M.A. ¢ genom nepefaHa Ans
paccmoTpeHuna B cynebHoM 3acefaHumn CynebHoi konnermn no rpaxgaHckum aenam BepxosHoro Cypa Poccuiickoit
depepayun.

B HapsopHoi# xanobe lMaeneHko M.A. cogepxutca npocbba 06 oTMeHe cocTosBLUeroca no feny cygebHoro
MOCTaHOBMEHUSA CyAa HaA30PHOW WHCTaHUMU W OCTaBSfieHUW B cune pelleHus ThIHAWHCKOro paioHHOro cyaa
AmMypckoit obnactu ot 12 oktabpsa 2010 r. n onpeaeneHnsa cyaebHO KONNernn no rpaxaaHckum genam AmMypcKoro
obnactHoro cyfa ot 1 fekabpsa 2010r.

CTOpOHbI, M3BELLEHHbIE O BPEMEHM U MecTe pacCMOTPeHWs fderna B nopsgke Hagsopa, B cyfebHoe 3acepaHwe
CynebHoi Konnernm He ABUNKUCL, B CBA3M C YEM Ha OCHOBaHuMU cTaTbu 385 [paxpaHckoro npoLeccyansHoro
kopekca Poccuiickoin Pepepayun CynebHas Kkonnerns no rpaxpaHckum aenam BepxosHoro Cypa Poccuiickoit
defepaunm HaxogMT BO3MOXHbBIM PacCMOTPEHWE fena B WX OTCYTCTBUE.

MpoBepve mMaTepuansl gena, obcyams A0BOALI Haf30pHOW xanobel, CygebHasa Konnerus no rpaxgaHckum genam
BepxoBHoro Cyaa Poccuiickoin ®efepayun npuxoauT K criegytoLemy.

B cooTBeTCTBMM co cTaTbel 387 [MpaxaaHcKoro npoueccyansHoro kogekca Poccuitickoit degepaumm 0CHOBaHUAMM
NS OTMeHbl MW U3MeHeHNs cyfebHbIX MOCTaHOBMEHWIA B NOPSAKe Hag3opa ABMSIOTCA CYLLECTBEHHbIE HapYLUEeHUS
HOPM MaTepuarnbHOro WM npoueccyanbHOro npaea, MOBMUABLUME Ha Wcxod fena, 6e3 ycTpaHeHWs KOTOpbIX
HEBO3MOXHbI BOCCTAHOBIEHME W 3allWMTa HapyLUeHHbIX npae, cBobofd M 3aKOHHbLIX WHTEPEecoB, a TakkKe 3alyuTa
OXpaHAeMbIX 3aKOHOM NyBMNYHbBIX MHTEPECOoB.

Mpu paccMOTPEeHUM HacTOsLero fAena Cy[OM Haf30pHOA MWHCTaHuMKW Obinv AOMyLieHbl TaKoro Xapaktepa
CYLLeCTBEHHbIE HApYLLIEHUS HOPM NpaBa, Bbipa3MBLUMECS B CTIEAYHOLLEM.



B xoge paccMOTpeHWs HacTosLlero crnopa cyfoM YycTaHoBrieHo, 4To [laBnenko M.A. cocTosna B TPyLOBbIX
oTHoweHuax ¢ OAO "AMypHedTenpoaykT', 3aHuMana AomkHocTb onepatopa A3C. [lpukazoM reHeparibHOro
aupektopa OAO "AmypHedTenpofykT' oT 24 utoHa 2010 . N <...> NaBneHko M.A. yBorneHa ¢ JOMKHOCTU onepaTtopa
3anpaBoYHbIX cTaHuuil 3 paspsaga A3C N <..> yyactok A3C r. <..> no cobCTBEHHOMY XeMnaHWIo Ha OCHOBaHWM
nyHkTa 3 yactu 1 ctatbu 77 TpyhoBoro kofekca Poccuiickon Gegepauum.

Mpwu yBonbHeHuw lMaBneHko M.A. nognexanu Belnnare KOMMNEHcaLUmWs 3a HEWCNOMb30BaHHLIA OTNYCK B pasmepe <...>
pybnen <...> koneek (Cc BbIMETOM Hanora), npeMus 3a anpens 2010 r. B paaMepe) <...> pybneii (c BLIMETOM Harnora),
a Bcero <...> pybnei <...> KONeikun (C BLIMETOM Harora).

11 utong 2010 r. uctuom Ha BaHkoBckyto kapTy MaBneHko M.A. 6biro nepevucneHo <...> pybns, 25 uoHg 2010 T. -
<...> pybneit, 2 utona 2010 . - <...> pybnei.

Paspeluasn cnop n oTkasblBas B yOBIETBOPEHUN UCKOBLIX TpeboBaHWiA, CyA NEepBOA UHCTaHLUWMKW NPULLEN K BLIBOAY O
TOM, 4TO nonoxeHusa ctaten 137 TpypoBoro kogekca Poccuiickon defepauyunm 0 BO3IMOXHOCTU B3bICKAHWA C
paboTHWKa M3MULIHE BbINa4eHHbIX AEHEXHbIX CPedcTB HEeMpUMEHWMbI, MOCKONbKY B AaHHOM cllyyae CHETHOW
OLINBKKN CO CTOPOHEI paboTogaTens AONyLWEHO He Obifo, BUHOBHBLIX U HeLoOpPOCOBECTHEIX AEUCTBUIA CO CTOPOHBI
MaBneHko M.A. He yCTaHOBIIEHO, B CBSA3M C YeM OCHOBaHWIA ANS B3bICKAHUA C OTBETYMKA MepensiadyeHHbIX CYMM He
nmeeTcs.

Kpome Toro, cya cocnanca Ha KoHBeHUMIO MexXAyHapoAHOW opraHusauuwu Tpyga oT 1 wmona 1949 r. N 95
"OTHocKTenNbHO 3awuTel 3apaboTHol nnathl" (ctaTesa 8), MpoTokon N 1 k KoHBeHUMM O 3alyuTe MpaB YernoBeka M
OCHOBHbIX cBoboj, ob6AsaTenbHble AN NPUMeEHeHUs B cuny 4dactu 4 crtatbum 15 KoHcTuTyumm Poccuiickoit
®epepauyuun, ctaten 10 TpyaoBoro kogekca Poccuiickon Gefepayun 1 cornacyroluecs ¢ NofoXeHusamMn ctaten 137
TpyaooBoro kogekca Poccuiickoii deflepauuun, cofepxalleil uUcHepnbiBaOWMA NepedeHb Ccnyyaes, Korga
JonyckaeTcs B3blcKaHWe ¢ paboTHWKa U3NULLIHE BbINfa4eHHon eMy 3apaboTHOW nnaTbl.

C OaHHOI nosunumeid cornacurncsa v cyf KaccaluMoHHON UHCTaHLuMu.

I'IpeavlnmyM AMprKOFO obnacTtHoro cyha, OTMeHAA coCToABLUMEeCA No aeny Cy[J,E6HbIe NoCTaHOBMEHNA N NPUHUMaA
pelwleHne 06 yAoOBNeTBOpEeHUN 3aABNEeHHbIX UCKOBBIX Tp66OBaHI/II7I, yKas3an Ha To, 4TO cyaoM I'IepBOI7I n KaCCﬁLWIOHHOI7I
I/IHCTaHLlI/II7I HeBepHO WCTONKOBaHbLI HOPMBI MaTepuanbHOro npaBa, TaK KaK MNOoHATUe CYETHON oWNbKM He
orpaHn4nBaeTCA TONBKO HEBEPHBIMU apVIqDMeTVIHECKVIMVI AencTBuAMMK npun ncHncneHnn 38pa6OTHOI7I nnatbl N UHbIX
BMAOB BbINNAT, NPpUYUTaOLWNXCA pa60Tan<y, B CBA3N C YeEM 3apa60THyro nnaTty, W3nuwHe Bbina4eHHYo pa6OTHVIKy,
He3aBMCUMO OT TOro ABMAETCA 1N 3TO apmqamequeCKoﬁ OLUMOKONR, oneYaTkon Unn OnUCKoW, B TOM YUCHe, B cliydae
ABOWHOro nepedncneHna JeHexXHblX CpeacTB, creqyeT npu3HaBatbh CYETHOI OLLUMOKOWA.

Cyne6Haﬂ Konnerna He MOXeT cornacutbCcA ¢ npuBeeHHbLIMU BEIBOAaMu cya Ha[J,SOpHOVI MHCTaHUWK.

Tak, cornacHo cTtatbe 137 TpynoBoro Kopekca Poccuiickoit ®epepauun yaepxaHua u3 3apaboTHOW nnaThl
paboTHWKa NPOU3BOAATCH TOMBKO B Cryvasx, NpedyCcMOTPeHHbIX HacToAwmuM KogekcoM U MHbIMKU degeparnbHbiMK
3aKOHaMW, @ UMEHHO: ANA BO3MeLleHUs HeoTpaboTaHHOro aBaHca, BblgaHHOro paboTHUKY B cveT 3apaboTHOW
nnaTel; AN NorawleHns HeW3pacxofoBaHHOrO W CBOEBPEMEHHO HEBO3BPALLEHHOro aBaHca, BbIAaHHOMO B CBA3U CO
cryebHoN KoMaHLWPOBKOW UMK NepeBOAOM Ha Apyryto paboTy B ApPYryr0 MECTHOCTb, @ TakXe B APYrMX cnyyask;
ANs Bo3BpaTa CyMM, MW3MULLIHE BbINNadeHHbIX paboTHWKY, B Crydae MpW3HaHWA OpraHom MO pPacCMOTPEHMIo
WHAUBMAYaNbHEIX TPYAOBLIX CMOPOB BUHBI paboTHUKa B HEBLINOSTHEHUW HOPM TPyAa UMK MPOCTOE; NPU YBONbHEHWUM
paboTHMKa A0 OKOHYaHWsA Toro pabodero roga, B CHET KOTOPOro OH YKe NONYyYWN eKerogHbli onnadveaemMblil OTNYCK,
3a HeoTpaboTaHHble LHW OTNycKa. YAepXaHws 3a 3TW LHU He MPOU3BOAATCH, ecnu paboTHUK YBONbHAETCA MO
OCHOBaHUWAM, NPefyCMOTPEHHbIM NMyHKTOM 8 YacTu 1 cTaTel 77 unu noanyHkramu 1, 2 unu 4 yactu 1 ctatbn 81,
nognyHktamu 1, 2, 5, 6 n 7 ctatbu 83 HacTosLero Kogekca.

38pa6OTHaF| nnata, U3nuiiHe BbinavYeHHanA pa6OTHVIKy (B TOM Yucne, npn HenpaBUbEHOM NPUMEHEHUN TPYAOBOro
3aKoHodaTtenbCcTBa UNKN UHBIX HOPMAaTUBHBIX NMPaBOBLIX aKToB, coAepXalllx HOPpMbl TpyaoBOro npaBa), HEe MOXeT
OblTb C Hero B3biCKaHa, 3a WCKYEeHUeM clydaeB: cyeTHON owunbkmn; ecnu opraHoM nNo pacCcMOTPEHULD
nHanBuayanbHbIX TPYAOBEIX CMOPOB NpU3HaHa BUHa pa60Tan<a B HeBbINONTHEHUWU HOPM TpyAa UNKU NpoCToe, ecnn
38pa6OTHaF| nnata Oblna W3NUWHEe BbiNnadeHa pa6OTHVIKy B CBA3M C ero HenpaBoMepHbLIMU AencTBuamu,
yCTaHOBNMEHHBEIMW CYJOM.

Cyf nepBoOW WHCTaHLMK, Ucxols M3 ByKBarnbHOMO TONKOBAHUM HOPM JeWCTBYHOLLEro TpyJOBOrO 3aKOHOAATeNbCTBa,
MpuULLIen K BEIBOAY, YTO CYETHOM CrielyeT cunTaTh OLUMGKY, AOMYLLEHHYIO B apUdMETUHECKUX [eACTBUAX (4eACTBUAX,
CBSA3a@HHLIX C MOJCYETOM), B TO BPEMSI KaK TEXHUYeCcKUe OLMGKY, B TOM YUCHe TEXHUYECKUEe OLUNGKY, COBepLUEeHHbIe
no BMHe paGoTofaTensl, CHETHEIMU He ABMSATCS.

Mpu paccMOTpeHUN HacToALWEro Aena faHHbIX, CBUAETENLCTBYIOWMX O TOM, YTO paboTogarenem npu UCHUCIEHUN
CyMM, npuuutatowyuxcsa MNasneHko M.A. npu yBOMbHEHWUW, BObINK AoNyLLEeHbl CHETHBIE (apudMeTUYeckne) ownbKu,
CYAOM He YCTaHOBMEHO W B MaTepuanax gena He uMeetcd. Takke CYAOM He YCTaHOBMEHO HarMyne BUHOBHbLIX W
HefoOPOCOBECTHLIX AEWCTBUIA CO CTOPOHbI OTBETYMKA, MOCKOMbKY JAEHEeXHble CcpefcTBa Mepeyncnannch
paboTopaTenem Ha GaHKoBCkyto kapTy MNaBneHko M.A. yactamu: 11 utoHs 2010 r., n nocne yBoNlbHEHUS OTBETYMKA 2
nionsg 2010 1., B CBA3W C YeM OHa He MMerna BO3MOXHOCTU NPeayCMOTPETh NepennaTy JeHeXHbIX CPeACTB.

JocTaTouHbIX npaBoBbIX OCHOBaHMWIA He corfnacuTbca ¢ npueeeHHbLIM cyaoM I'IepBOI7I WHCTaHUWW ToJlKoBaHWeMm
NONOXEHNIA 3aKOHa He ycMaTpuBaeTCA. B 10 Xe BpemA Hanu4dne AByxX TOHeK 3peHNA No o gHOMY BOMPOCY HE MOXET



ABNATBECA NOBOAOM ANA nepecMoTpa B nopAaaKe Hagsopa Cy[ZI,E6HOFO NOCTaHOBJTEHNA HWXKeCToALlero cyia.

B oGocHoBaHWe OTMEeHbI COCTOSIBLUMXCS MO feny cyfeCHBIX NOCTaHOBIIEHU Npe3ninyM cyfia Ha30pHOH UHCTaHLuK
yKasan Ha OLIMGOYHOCTH TONKOBEHWSI HUXECTOALMMU cyfeCHBEIMU WHCTaHUWsIMU HOPM MpaBa, PeryrupyloLmux
BO3HMKLUWE TpPaBOOTHOLLEHWUS, OAHaKO JaHHbld BbIBOL cAenaH Ge3 CChIIKM Ha KOHKPETHble MOMNOXeHUs
noAnexallyero NpUMEHEHUIO 3aKOHa, NOATBEPXAatoLLMe U3NOKEHHYIO NMPe3VAUYMOM NPaBoBYHO NMO3ULIMI0.

Takum oBpasom, obxarnyemMoe MOCTAHOBIEHWE Mpe3uauyMa He COAEpPXUT KaKoro-nubo ykasaHus Ha Takoe
CYLLECTBEHHOE HapyLleHWe CyAO0M HOPM MaTepuarnbHOro npasa unu HecobnogeHne TpeGoBaHMii NpoLeccyarnbHoro
3aKkoHa, KOTopble B CWIly MpUBELeHHOl Bbllle cTaTbu [paxpaaHcKoro npoleccyanbHoro kogekca Poccuiickoid
®efepayumn onpegensnu Gbl HeoGXOAWMOCTb BMeLLIaTeNbCTBa Cyfila Haf30pHOW WHCTaHLUuM BO BCTYMUBLUME B
3aKOHHYH0 cuny cyAebHble aKkTbl HKecToAWMX cyfeCHbIX MHCTaHuMii M sBRsnuck Obl AOCTATOMHBEIMU  AMs
OTCTYMMNEHUS OT MPUHLMNA NPaBOBOIi ONpefeneHHOCTH U CTabKUIIbHOCTW ocnapuBaeMbX CyeCHBIX MOCTaHOBIEHUN.

Mpu Takmx obcTosTenbcTBax CyaebHaa konnerus no rpaxgaHckum penam BepxoBHoro Cypna Poccuiickoit
defepauynn B Uensax ucnpasrneHus cyfebHol owmbku, AONYLWEHHOW NpW pacCMOTPEHWU dena CyAOM Hag30pHOW
WHCTaHLUMUKW, KoTopas MoBMeKka BblHECEHWE HemnpaBOCYAHOro pelleHWsl, MpU3HaAeT MOCTaHOBllIeHWe npesnguyma
AmMypckoro obnactHoro cyga oT 21 mapTta 2011 r. nognexaliMum OTMEHE C OCTaBfIEHMEM B CWUME peELUEHUS
ToIHAWHCKOTO paiioHHOro cyfa Amypckoi obnactm oT 12 oktabpsa 2010 r. u onpeaeneHuns cynebGHOW Konnerun no
rpaxgaHckum gernam Amypckoro obnactHoro cypa ot 1 fekabps 2010 r.

PykoBogacTBysch ctatbsamu 387, 390 MpaxpaHckoro npoueccyanbHoro kogekca Poccuiickoit egepaummn, CynebHas
Konnerva no rpaxgaHckuM genam BepxosHoro Cyaa Poccuiickoil Gegepavnun

onpegenuna:

noctaHoBneHne Amypckoro obnactHoro cyga oT 21 mapta 2011 r. OTMEHUTb, OCTaBWTb B CWIe peLUeHue
ToIHAWHCKOTO paiioHHOro cyfa AMypckoi obnactm oT 12 oktabpsa 2010 r. u onpeaeneHune cynebGHOW Konnerun no
rpaxgaHckum gernam Amypckoro obnactHoro cypa ot 1 fekabps 2010 r.



